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Delay of Game

John D. Darling

The oft-heard statement
“time s money” is nowhere
truer than in the construction
industry. Owners, design pro-
fessionals, and contractors use
time to calculate the effect of
lost performance. When con-
struction takes longer than
planned, owners and contrac-
tors most certainly will lose
money. Managing time in con-
struction is difficult, because
all construction projects bear
some degree of confusion and
uncertainty. Indeed, one court likened the conditions on a large
construction project to those on a battlefield:

John D. Darling

[E]xcept in the middle of a battlefield, nowhere must
men coordinate the movement of other men and all
materials in the midst of such chaos, and with such
limited certainty of present facts and future occur-
rences as a huge construction project. . . . Even the
most painstaking planning frequently turns out to be
mere conjecture[,] and accommodation to changes
must necessarily be of the rough, quick, and ad hoc

sort, analogous to ever-changing commands on the
battlefield.?

Delay and disruption claims are some of the most expen-
sive, difficult, and, yes, time-consuming disputes to litigate.
Delay arises when the project is not completed within the
agreed deadline. Disruption emerges when an owner or forces
beyond the contractor’s control cause a change in the method
of construction upon which the contractor based its bid. With-
in the rubric of distuption are claims labeled as decreased labor
productivity, loss of efficiency, impact, and hindrance.

Delay and disruption often occur together. However, there
is a difference between a disruption claim and a claim for pure
delay. Disruption of the contractor’s planned sequence and
method of construction typically causes a loss of productivity.
This loss of productivity, however, does not necessarily mean
that the overall contractual completion date will be delayed as
aresult of the disruption. Counsel’s full understanding of these
claims not only will help clients avoid litigation, but also will
encourage them to transform their contracts from those that
increase client vulnerability to litigation to those that are
tesilient in the face of the confusions and setbacks of a con-
struction project.

Over the years, the construction industry has developed
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various methods of contractually allocating the risk of project
delay and disruption. Some of these methods include liquidat-
ed damages provisions, “no damages for delay” clauses,’
mutual waivers of consequential damages,* provisions that
limit liability,? claims notice clauses, and language addressing
responsibility for the adequacy of the construction plans and
specifications.® Parties frequently litigate the sufficiency of
these risk-shifting efforts in conjunction with the underlying
merits of delay and disruption disputes.

The conditions that erupt into delay and disruption claims
do not occur in a vacuum. When the owner or its agents—such
as the construction manager, architect, and engineer—osten-
sibly delay or disrupt the contractor, the actual cause may be
that the owner breached one or more of its obligations to the
contractor. These duties include furnishing adequate plans and
specifications, providing site access, cooperating with the con-
tractor to solve difficulties or problems, and making timely
progress payments.

In 1918, the U.S. Supreme Court established the Spearii
doctrine, which obligates owners to furnish contractors with
accurate construction plans and specifications.’ States widely
follow the Spearin doctrine.® Unless an owner opts for a com-
prehensive constructability review—typically performed by a
group of construction professionals, including a disinterzsted
architect and a nonbidding contractor—to ferret out any ambi-
guities or omissions in the plans and specifications, defects
typically are not discovered until construction is under way and
thousands of dollars are being spent daily on labor, inaterial,
and equipment.

In the midst of this activity, the discovery of defects in the
plans and specifications usually leads to allegations hurled
back and forth among the parties, and chaos ensues. Contrac-
tors refuse to fabricate or buy critical material. Architects and
engineers contend that the plans and specifications are com-
plete and that an experienced general contractor should be able
to properly read and interpret them. The owner stands in a pre-
carious position. Further delays could result by siding with one
party. Moreover, whatever side the owner chooses, increased
costs are inevitable. The ability of the owner, contractor, and
design professionals to work proactively through legitimate
disputes regarding the adequacy of a design makes the critical
difference as to whether a project will be successful or lead to
multiple lawsuits involving delay and disruption claims.’

Owners also may cause or contribute to delay and disruption

_claims by failing to provide adequate site access to the contrac-

tor. If entry to the work area is restricted because of easements,
or if the owners have not secured the necessary permits to allow
site construction to commence, a contractor’s initial construc-
tion plan may be stymied. The inability to build according to the
planned sequence can lead to delay and disruption claims.
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The owner’s timely payment of the contractor is the key
to job site productivity. Money motivates contractors to
perform. Subcontractors who are not being timely paid are
reluctant to fully staft a project, and productivity invariably
lessens.

The responsibility of contractors for delay and disruption
tends to arise from improper planning. A contractor’s obliga-
tions center on proper planning, which ensure that the work is
adequately scheduled, sequenced, and coordinated. The con-
tractor is the captain of the ship and is responsible for a coher-
ent and logical construction plan in the form of a schedule.
Schedules are typically based on “critical path” methodology.
The critical path is “the longest series of the work activities to
the performance of a whole project.”!? A schedule based on the
critical path method breaks down the activities on a given proj-
ect into component parts and shows an early start/late start and
early finish/late finish for any particular task. [f the contrac-
tor’s schedule is flawed, either because it does not permit
enough time to complete critical components of the work or

The responsibility of contractors

for delay and disruption tends
to arise from improper planning.

does not lay out the construction activities in a logical
sequence, delay and disruption claims invariably arise. Sched-
uling errors can cause further delays or disruption if the work
is not properly coordinated.

Contractors frequently create “look ahead” schedules,
which are designed to show the work that will be performed
in the subsequent two or three weeks. Once the project starts,
all the major subcontractors want to start their work first, with
as little interference from the other subcontractors as possible.
To maximize profit, subcontractors are motivated to work
quickly and expend as few worker hours as possible. If the
prime contractor schedules the subcontractors so that they are
forced to work together in confined spaces, the subcontractors
expend more worker hours to accomplish less work. This leads
to a lack of productivity and labor cost overruns. More impor-
tant, the environment becomes one in which disruption claims
may emerge.

Contractors also can delay a project by untimely material
procurement, by providing insufficient workforce, and by not
following the plans and specifications.

[f'a project is not completed on time, the owner can assess
liquidated damages against the contractor or, in the absence of
a liquidated damages clause, pursue a delay claim. The con-
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tractor also may pursue a delay claim. Whatever action is
taken, contractors generally bear the burden of proof to estab-
lish that (1) they are not responsible for the delay and (2) the
reasons for the delay will lead to owner liability. !

Prosecuting and Defending Delay Claims

Excusable delay occurs as a result of events outside a con-
tractor’s control, such as acts of God (floods, hurricanes), labor
strikes, unusually severe weather, and an inability to obtain
critical materials due to plant closings and product shortages.
Inexcusable delay is caused by the contractor, due to a failure
to properly schedule or supervise the work or to prosecute the
work diligently. Generally, an excusable delay entitles a con-
tractor to a contract time extension and relief from a potential
or actual liquidated damages assessment but does not allow the
contractor to recover the costs of delay.

A contractor seeking damages for a delay must prove that
the delay was excusable and compensable. An excusable, com-
pensable delay is caused by the owner or the owner’s agent, for
example, because of defective plans and specifications. Estab-
lishing proof of an excusable, compensable delay—or provid-
ing the foundation for a defense against an allegation of an
excusable, compensable delay—hinges, for the most part, on
the research and wisdom of experts in construction schedul-
ing, work sequencing, and design inadequacy. The develop-
ment of this expert evidence is a time-consuming and therefore
expensive process.

Frequently in delay litigation, a contractor tries to prove
excusable, compensable delay in response to an owners action
for a liquidated damages assessment. In the context of construc-
tion claims, a liquidated damages provision requires the con-
tractor to pay the owner a per diem amount for every calendar
day of delay. Liquidated damages can range from $250 to
$25,000 a day depending on the project. Such clauses are pre-
sumed valid.!? [n order to invalidate the clause, the contractor
must demonstrate “that the provision was unreasonable under
the circumstances existing at the time the contract was made."!?

Contractors sometimes contend that a liquidated damages
clause cannot be enforced because the owner cannot establish
actual damages. Under this line of attack, the contractor asserts
that the clause is a penalty and therefore invalid. To date, no
California case has addressed this issue. Contractors also
attack the validity of an owner’s liquidated damages claim time
period by asserting that the owner’s claimed date of completion
is not based on when the project was actually finished, which
should be the date the owner has “beneficial occupancy.”!*

The issue of concurrent delay typically is raised in the liti-
gation of delay and liquidated damages. One court defined
true concurrent delay: “If a period of delay can be attributed
simultaneously to the actions of both the government and the
contractor, there are said to be concurrent delays, and the result
is an excusable but not compensable delay.”'* The older line
of California cases on concurrent delay held that if the owner
bore responsibility for any of the delay, the owner was prohib-
ited from assessing liquidated damages.'® Recent courts have
opted for the doctrine of apportionment. In situations in which
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the period of delay is partly the fault of the owner and partly the
fault of the contractor, courts will permit the parties to appor-
tion delay according to fault.!”

Assuming a contractor can establish excusable, compensa-
ble delay, the contractor typically only recovers delay damages
if the delay falls on the critical path.'® One court clearly artic-
ulated the rationale for this rule:

The reason that the determination of the critical path
is crucial to the calculation of delay damages is that
only construction work on the critical path had an
impact upon the time in which the project was com-
pleted. If work on the critical path was delayed, then
the eventual completion date of the project was
delayed. Delay involving work not on the critical path
generally had no impact on the eventual completion of
the project.'?

“Float” is the total time an activity can be delayed without
delaying the entire project. If a particular activity has no float,
that activity s on the critical path. An activity that has float
can become a critical path activity if the preceding activities
are delayed and the float is used. In delay litigation, owners and
contractors contend that each owns the float. Contractors want
to own the float because it gives them greater scheduling flex-
ibility and decreases the potential for a liquidated damages
assessment.

An expert may employ one or more methods of proving
compensable critical path delay. The “window analysis”
involves preparing an as-planned schedule together with an
analysis demonstrating the delays that occurred on the project
and how those delays created a new critical path. The expert
then assesses responsibility for each delay and opines as to
whether it is excusable and compensable.

Another method is the “collapsed schedule analysis.”
Under this approach, the expert prepares an as-planned sched-
ule and an as-built schedule. After these schedules are com-
plete, the expert creates a collapsed schedule that removes the
alleged owner-caused delay.

Some experts will not use a critical path schedule analysis
to demonstrate compensable delay. Instead they will employ a
“bar-chart” analysis. A bar-chart schedule is one that shows the
duration of particular activities but does not necessarily show
the relationship among predecessor and successor activities.
Owners frequentty contend that a contractor may only prove
delay damages through a critical path analysis, not through a
bar-chart analysis. In California, courts have held that a bar-
chart schedule may be used to demonstrate delay so long as the
schedule identifies the project’s critical path and the analysis
demonstrates “that the delays constitute critical path delays.”2°

A contractor’s delay damages typically consist of direct and
indirect expenses. Direct expenses are those expended at the
project site for supervision, office trailers, fences, fax
machines, and the like. Direct expenses are commonly referred
to as general conditions. Indirect expenses are costs expended
to support job site activities, such as the contractor’s office
staff, office lease payments, project management, and admin-
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istrative support. [ndirect expenses are commonly referred to
as home office overhead charges.

Part of a contractor’s proof of delay damages typically
includes a per diem charge for extended general conditions.
Once the contractor has established a period of excusable,
compensable critical path delay, then the trier of fact will be
asked to multiply the number of days of delay by the per diem
charge for the contractor’s extended general conditions. This
calculation is designed to capture the contractor’s delay dam-
ages for direct costs.

To establish the contractor’s claim for indirect damages, the
generally preferred method is the Eichleay home office over-
head calculation.?! This calculation is designed to demonstrate
the contractor’s “unabsorbed” home office overhead. Eichleay
is based on the premise that contractors pay for their fixed over-
head expenses through a revenue stream generated from vari-
ous construction projects. The home office overhead expenses
help support the contractor’s direct job site expenses. Contrac-
tors’ bids include an amount necessary to cover home office
overhead. If a project is delayed and the contractor does not
receive corresponding payments from the owner to cover its
overhead during the delay period, the contractor will neverthe-
less have to contribute some amount of its home office over-
head to support its project activities. Under this scenario, the
contractor experiences unabsorbed home office overhead.

The Eichleay formula, and the various iterations of Eich-
leay, are designed to calculate the daily home office overhead
incurred to support the project during the delay period. This
daily rate is given to the trier of fact together with the number
of excusable, compensable days of delay. If persuaded by the
analysis, the trier of fact then calculates the total extended
home office overhead claim to be awarded to the contractor.

A contractor seeking to recover under Eichleay must
demonstrate that (1) an excusable, compensable delay
occurred; (2) the contractor was on working standby; and (3)
the contractor was unable to take on other work.?? California
courts have permitted the recovery of unabsorbed overhead,
although no explicit reference to the Eichleay formula has been
made.?’ According to the West v. Allstate Boiler decision, “the
proper Stand By test focuses on the delay or suspension of con-
tract performance for an uncertain duration, during which a
contractor is required to remain ready to perform.”?* If the con-
tractor is able to satisfy the “stand by” test, then the burden of
proof shifts to the owner to show that the contractor took on
other work specifically to cover the contractor’s lost overhead.?

Calculating Disruption Damages

A contractor’s disruption claim arises when an owner
changes the method and/or sequence of construction from that
upon which the contractor based its bid. When the planned

- method of completing the project is disrupted, contractors

incur increased labor costs because it takes them more time to
complete the task than originally contemplated. When this
occurs, contractors allege either a breach of an express contract
provision that requires cooperation between the owner and the
contractor for project planning and coordination or a breach
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of the implied duty of the owner to cooperate with the contrac-
tor or to refrain from hindering the contractor.26

A nationally recognized construction law treatise elaborates
on the implied duty to cooperate:

Failure to cooperate can come in the form of disap-
proval of an accepted method of performance, untime-
ly progress payments, delay in approving changes or
correcting design specifications and drawings, failure
to disclose superior knowledge or provide timely infor-
mation, disruptive inspections, poor coordination of
other contractors, and refusal to permit storage or
access to the site. 2’

To counter a contractor’s disruption claim, owners often
argue that they had the right to change the schedule and, there-
fore, the sequence of construction because of the terms of the
contract. Owners reason that these express terms trump the
implied duty to cooperate, thereby rendering the legal basis for
the contractor’s claim suspect.?8

Owners also contend that a contractor’s assumptions
regarding job site access and sequencing were unrealistic and
therefore not the owner’s fault. When confronted with these
owner defenses, contractors must prove a cause-and-effect
relationship between their labor cost overrun or disruption
claim and the owner’s conduct.? All too frequently, disruption
claims cannot be established with precise cause-and-effect
proof. Courts have recognized that experts are needed to
demonstrate a cause-and-effect relationship by some accepted
method of proving causation and quantification:

Quantification of loss of efficiency or impact claims
is a particularly vexing and complex problem. We have
recognized that maintaining cost records, identifying
and separating inefficiency costs to be both impracti-
cal and essentially impossible.>

Another court addressed the quantification issue in a simi-
lar fashion by noting that quantification of the loss of labor
productivity is difficult and the determination of exact dam-
ages 1s “essentially impossible.” Nevertheless, the measure-
ment of this type of damages will be determined largely by
expert testimony.’!

To support a disruption damage calculation, contractors
typically refer to Civil Code section 3300—which defines the
“measure of damages” for a breach contract—and case law
holding that once damages have been established with “rea-
sonable certainty,” recovery will be allowed, even though the
damages cannot be stated with mathematical precision 32

There are various methods that experts use to quantify loss
of productivity and show causation in labor inefficiency
claims. These methods include the “measured mile™ analysis,
the “industry standards™ approach, the “total cost” method, the
“modified total cost” approach, and the “jury verdict” method.

The measured mile approach analyzes the contractor’s pro-
ductivity during a portion of the project in which the coatrac-
tor’s work was not impeded by the owner. This measure of
productivity is then compared to the productivity experienced
during the disruption. One court, in describing the measured
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mile approach, also terms it the “good period versus bad peri-
od analysis.*>}

The productivity rate for a period of disruption is quantified
in lost worker hours, which are multiplied by an hourly rate to
find the loss of labor productivity, or the disruption claim
amount. The measured mile has been accepted by many courts
and is generally the favored method of quantifying labor pro-
ductivity claims.

Owners attack a measured mile calculation by claiming that
the baseline productivity measure—that is, the measure of the
period unaffected by disruption—is faulty. A baseline produc-
tivity measure can be inaccurate if the “good period versus bad
period” comparison is not an “apples to apples” comparison.
The measured mile in its purest application measures two dif-
ferent periods of productivity for the same type of work per-
formed under the same type of physical conditions on the same
project.

A less-favored approach is the industry study method of
quantifying labor productivity. Trade groups for various con-
tractors have published productivity tables that show how var-
ious job site conditions can affect labor productivity. Particular
conditions are scored in terms of their effect on productivity.
One of the more recognized industry productivity standards is
the Mechanical Contractors’ Association of America’s
(MCAA) productivity factor analysis. A contractor’s expe:
can use the MCAA factors and opine as to how much the con-
tractor’s productivity was affected by the owner’s disruption.
These measurements are then quantified to show the loss of
labor efficiency and the disruption claim amount.

Owners attack these standards as being biased, since ihey
were created by contractor trade groups. Owners also contend
that industry standards are factually distinguishable trom the
conditions actually experienced on their job sites. Nonetheless,
industry standards have been used successfully as a way to
measure productivity.>*

The total cost method is based on the premise that the
resulting project is a “cardinal change” from what was origi-
nally contracted—that is, the current project is fundamentally
different from the project envisioned by the contract. Once a
cardinal change, or abandonment, has been established, the
contractor is freed from the terms of the contract and is allowed
to recover the reasonable value of the labor and materials, plus
reasonable markups for overhead and profit, less what was pre-
viously paid. In effect, the total cost method turns a fixed-price
contract into a time-and-materials contract.?3 For this reason,
numerous courts have disfavored this method.*

A contractor using the total cost method must satisfy a four-
part test. The contractor must (1) demonstrate the impractica-
bility of proving its actual losses directly, (2) prove that its bid
was reasonable, (3) prove that its actual costs were reasonable,
and (4) prove that it was not responsible for its added costs.?’
On a public works project, the judge first determines if the
contractor submitted prima facie evidence that the four-part
test has been established before the jury can be instructed on a
total cost theory or a modified total cost theory of tecovery.*®

The modified total cost method alters the total cost method
by subtracting from the total costs any costs incurred by the
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contractor due to its own inefficiencies.’® The main criticism
of the total cost and modified total cost methods is that they
can be used by contractors to hide losses not caused by the
owner, such as those losses due to the contractor’s bidding
errors or defective project management. Owners frequently
seek to bar the total cost and modified total cost methods on
these grounds.

Owners also contend that the contractor’s cost records are
sufficiently detailed so that, during the course of a project,
the contractor could have tracked its costs to show an actual
causal relationship between the owner’s actions and the con-
tractor’s loss of production. Owners argue that to the extent
the contractor failed to adjust its accounting system to track
job costs, the contractor should be barred from using the total
cost method.

Owners are particularly uncomfortable with allowing total
cost claims to be submitted to a jury. A total cost calculation is
easy for a jury to understand. Indeed, owners are loathe to
allow a total cost claim to be submitted to a jury without a fight
because a jury, after the presentation of a long and complex
construction case, can arrive at a substantial total cost verdict
after a short deliberation.

The jury verdict method is used to allow the trier of fact to
determine recoverable disruption damages. Some character-
ize this method as a last resort. To apply this method, a party
must present (1) a clear proof of injury, (2) an indication that
there is a no more reliable method of computing damages than
leaving the matter to the trier of fact, and (3) evidence of suf-
ficient weight for the trier of fact to make a fair and reason-
able approximation of damages.*® Frequently, courts as the
triers of fact use evidence submitted in support of different
quantification methods, such as the total cost method, to derive
a jury verdict calculation.*' Owners contend that the jury ver-
dict method should not be used because the plaintiff contractor
failed to meet its burden of demonstrating damages with rea-
sonable certainty. Owners also contend that the jury verdict
method, in essence, amounts to nothing more than allowing the
trier of fact to make a guess regarding what the contractor’s
damages are, and this process frees the contractor from its nor-
mal and customary burden of showing breach, causation, and
damage.

Several elements can be included in contract documents to
reduce the risk of delay and disruption losses. These include
“no damages for delay” clauses, claims notice provisions,
scheduling provisions, claim waivers, and “limitation of lia-
bility” clauses, to name just a few. Since each of these provi-
sions and exceptions generally will be weighted toward one of
the parties, all bear serious consideration before use, with par-
ticular attention to their enforceability under California law.

Litigating delay and disruption claims can be disastrous for
all parties. The best means of preventing these claims in the
first place is for lawyers to properly educate owners and con-
tractors about delay and disruption issues. Appropriate plan-
ning and awareness of all the ways owners and contractors are
vulnerable to delay and disruption claims can avert a battle or,
at the very least, minimize the casualties. &

Spring 2006

Eandnotes

1. Blake Constr. Co. v. C.J. Coakley Co., Inc., 431 A.2d 569, 575
(D.C.Ct. App. 1981).

2. Yamanishi v. Bleily & Collishaw, Inc., 29 Cal. App. 3d 457, 463
(1972); Hawley v. Orange County Flood Controt Dist., 211 Cal. App.
2d 708 (1963); Blake Constr: Co.,431 A.2d at 572; E.C. Ernst v. Man-
hattan Constr. Co. of Tex., 551 £2d 1026, 1029 (5th Cir. 1977). See
Pus CoNT. CopE § 7102; see also Howard Contracting, Inc. v. G.A.
McDonald Constr., 71 Cal. App. 4th 38, 48 (1998} (finding in favor of
the contractor and rendering the contract provision invalid}.

3. See AMERICAN INSTITUTE OF ARCHITECTS, AIA A201 GENERAL
CoNDITIONS § 4.3.10 (1997 ed.).

4. Crv. Cope § 2782.5; Markborough Cal., Inc. v. Superior Court of
Riverside, 227 Cal. App. 3d 705 (1991); Palahouse Servs., Inc. v.
Bechtel Corp., 108 S.W.3d 322 (Tex. App. Amarillo 2002); Banner
Sign and Barricade, Inc. v. Price Constr., [nc., 94 S.W.3d 692 (Tex.
App. San Antonio 2002).

5. See AMERICAN [INSTITUTE OF ARCHITECTS, supranote 3, §§ 3.2.1,
3.2.2,3.12.10; Pub. Cont. Code § 1104.

6. United States v. Spearin, 248 U.S. 132 (1918).

7. Pub. Cont. Code § 1104; City of Salinas v. Souza & McCue, 66
Cal. 2d 217 (1967); Howard Contracting, Inc., 71 Cal. App. 4th at
38; Nota Constr. v. Keys Assocs., Inc., 694 N.E.2d 401 (Mass. App.
Ct. 1998); Talsma Builders, Inc., v. State of [llinois, 3 [Il. Ct. Cl. 143
(1976).

8. Acceleration claims—another subset of time-related construc-
tion claims——are not included in the category of disruption claims.
However, many of the legal principles underpinning disruption claims
apply to issues that arise in acceleration claims.

9. Appeal of Montgomery-Ross-Fisher, fnc., PSBCA (Postal Ser-
vice Board of Contract Appeals) Nos. 1033, 1096, 84-2 B.C.A.
(CCH) No. 7499 (1984).

10. Bigelow, Inc., A.S.B.C.A. No. 24376, 81-2 B.C.A. (CCH)
€ 15,300 (1981).

11.Civ. ConE § 1671; Pus. ConT. CoDE § 10226; Carr-Gottstein
Props. v. Benedict, 72 P.3d 308 (Alaska 2003); The Gables,
Gables/Kovens, Inc., and Gables Design Group, Inc. v. Choate, 792
So. 2d 520 (Fla. 3d DCA 2001); Hunts Point Multi-Serv. Ctr., Inc. v.
Terra Firma Constr. Mgmt. and Gen. Contracting, LLC, 5 A.D.3d
183, 773 N.Y.S.2d 48 (2004).

12.1d

13. Crv. CopEe § 3086; Westinghouse Elec. Corp. v. County of L.0s
Angeles, 129 Cal. App. 3d 771, 779 (1982); Peter Kiewitt Sons Co.
v. Pasadena City Junior Coll. Dist., 39 Cal. 2d 241, 245-46 (1963).

14. Dawson Constr. Co., G.S.B.C.A. No. 3998, 75-2 B.C.A.
(CCH) L 1,563 (1975).

13. Go Go v. Los Angeles Flood Control Dist., 45 Cal. App. 2d 334
(1941); Aetna Cas. & Sur. Co. v. Bd. of Trs., 223 Cal. App. 2d 337
(1963); Gen. Ins. Co. v. Commerce Hyatt House, 5 Cal. App. 3d 460
(1970).

16. Nomellini Constr. Co. v. State of Cal., 19 Cal. App. 3d 240
(1971); Jasper Constr. v. Foothill Junior Coll. Dist., 91 Cal. App. 3d |
(1979); Pathan Constr. Co. v. High-Way Elec. Co., 65 IlL. App. 3d 480,
382 N.E.2d 453 (1978); The Cent. Florida Plastering and Dev. v. Sori-
an Constr. Co., Inc., 679 So. 2d 1226 (Fla. 5th D.C.A. 1996); United
States v. J.H. Copeland and Sons Constr., [nc., 568 E2d 1159 (5th
Cit), cert. denied, 437 U.S. 957 (1978).

17. Howard Contracting, lnc. v. G.A. McDonald Constr., Inc., 71
Cal. App. 4th 38, 48 (1998); Fortec Constr. v. United States, 8 CL. Ct.
490 (1985); Mega Constr. Co., Inc. v United States, 29 Fed. CL. 396,
424 (1993).

18. Fortec Constr., 8 Cl. Ct. at 490.

19. Howard Contracting, 71 Cal. App. 4th at 38.

20. Eichleay Corp., A.S.B.C.A No. 5183, 60-2 B.C.A_(CCH)
42,688 (1960).

21. West v. Allstate Boiler, Inc., 146 F.3d 1368, 1373 (Fed. Cir.

(Continued on page 44)

THE CONSTRUCTION LAWYER 9



DeLAY oF GAME
(Continued from page 9;

1998); laterstate Gen. Gov't Contracts, Inc. v. West, 12 F.3d 1033,
1036 (Fed. Cir. 1993); Complete Gen. Constr. Co. v. Ohio DOT. 94
Ohio St. 3d 34, 760 N.E.2d 364 (2002); Broward County v. Brooks
Builders, Inc., 908 So. 2d 536 (Fla. Ct. App. 2003).

22. Howard Contracting, 71 Cal. App. 4th at 54.

23. Alistate Boiler, Inc., 146 E3d at 1373; Complete Gen. Constr.,
94 Ohio St. 3d at 34; Brooks Builders, 908 So. 2d at 536.

24. The “other work™ test has been analyzed by many cases since
the original Eichleay decision. See Melka Marine, [nc. v. United
States, 187 E.3d 1370, 1379 (Fed. Cir. 1999). [n some instances, the
Federal Acquisition Regulations (FAR) apply a certain percentage on
change orders td cover a contractor’s home office overhead: Brooks
Builders, 908 So. 2d at 536; Complete Gen. Constr. Co., 94 Ohio St.
3dat 54.

25. Howard Contracting, Inc. v. G.A. McDonald Constr,, Inc., 71
Cal. App. 4th 38, 50 (1998); Henseler v. City of L.A., 124 Cal. App.
2d 71, 82-83 (1954); Shea v. City of L.A., 6 Cal. App. 2d 534 (1935);
McWilliams v. Holton, 248 Cal. App. 2d 447,451 (1967); Blake Con-
str. Co. v. C.J. Coaldey Co., Inc., 431 A.2d 569 (D.C. Ct. App. 1981);
Fowler & Butts, PS.B.C.A. No. 2545, 91-1 B.C.A. (CCH) 23,391,
at 117,383 (1990).

26. CUSHMAN & BUTLER, CONSTRUCTION CHANGE ORDER CLAIMS
§ 7.11(1994).

27. Carma Devs. (Cal.), [nc. v. Marathon Dev. Cal., 2 Cal. 4th 342,
373(1992).

28. Lewis Mgtmt. & Serv. Co., A.S.B.C.A. No. 24,389, §5-2
B.C.A.(CCH) { 18,042, at 90,565 (1985).

29. The Clark Constr. Group, [nc., V.A.B.C.A. (Veterans Affairs
Board of Contract Appeals) No. 5674, 00—1 BCA § 30,870 (2000).

30. PJ. Dick, [nc.. VA B.C.A. No. 5597,01-2B.C.A. 31,647
(2001); Luria Bros. and Co., Inc. v. United States, 177 Ct. Cl. 676
(1966).

31 Allen v. Gardner, 126 Cal. App. 2d 335, 340-42 (1954); State
of Cal. ex rel Dep’tof Transp.v. Guy F Atkinson, 187 Cal. App. 3d 25
(1986); Gold v. Zift Communications Co., 322 [IL. App. 3d 32 (2001);
Ashland Mgmt. Co. v. Jnien, 82 N.Y.2d 395, 624 N.E.2d 1007 (1993).

32.PJ. Dick, Inc;, 01-2 B.C.A. § 31,647 (italics in original); Clark
Concrete Contractors, Inc. v. Gen. Servs. Admin., 99-1 B.C.A.
(CCH) {30,280 (1999); U.S. [ndus., [nc. v. Blake Constr. Co., 671
FE2d 539 (D.C. Cir. 1982).

33. Fire Sec. Sys., Inc., VA.B.C.A. No. 3086, 91-2 B.C.A.
423,743 (1991); Luria Bros., 177 Ct.ClL. at 376.

34. C. Norman Peterson Co. v. Container Corp. of Am., 172 Cal.
App. 3d 628 (1985).

35. Huber Hunt & Nichols, Inc. v. Moore, 67 Cal. App. 3d 278
(1977); Amelco Elec. v. City of Thousand Oaks, 27 Cal. 4th 228
(2002); Servidone Constr. Corp. v. United States, 931 F.2d 860 (Fed.
Cir. 1991); WRB Corp. et al., a joint venture dba Robertson Constr.
Co. v. United States, 183 Ct. Cl. 409 (1968).

36. Amelco Elec., 27 Cal. 4th at 243; Servidone Constr., 931 F2d at
860; WRB Corp., 183 Ct. Cl. at 409.

37. Amelco Elec., 27 Cal. 4th at 243, 244.

38. Servidone v. United States, 19 CL. Ct. 346, 348 (1990), aff d.,
931 F.2d 860 (Fed. Cir. 1990); KIP Kirschdorfer, [nc. v. United States,
14 Ct. Cl. 594 (1988).

39. State of Cal. ex rel. Dep’t of Transp. v. Guy E Atkinson Co.,
187 Cal. App. 3d 25, 32--35 (1986); WRB Corp., 138 Ct. Cl. at 409,
425 (1968).

40. Tutor-Saliba-Perini, PS.B.C.A. No. 12, 87-2 B.C.A. (CCH)
919,775 (1987).

THINKING ABOUT THE UNTHINKABLE
(Continued from page 13)

29.4d

30.Chuck Colson, 4 Necessary Show of Strength, BreakPoint
Commentary, available at http://www.shakinandshinin.org/Aneces-
saryShowOfStrength.html (last visited July 23, 2003).

31. Department of Homeland Security, Threats and Protection,
available at http://www.dhs.gov/dhspublic/display?theme=29 (last
visited Oct. 7, 2005).

32. KVBC WorldNow, Investigators Investigating al-Qaida Links
to Blasts, available at hitp://www. kvbc.com/Global/story.
asp?S=1898105&nav=13SMVNSrv (last visited May 26, 2004).

33. Thomas C. Homburger & Timothy J. Grant, 4 Changing
World: A Commercial Landlords Duty to Prevent Terrorist Attacks in
Post-September [ [th America, 36 J. MARSHALL L. REV. 669, 680
(2003).

34. Chatham Green, [nc. v. Bloomberg, | Misc. 3d 434, 440, 765
N.Y.S.2d 446, 451 (N.Y. Sup. 2003).

35. Homburger & Grant, supra note 33, at 681.

36. In re September 11 Litig., 280 F. Supp. 2d 279, 296 (S.D.N.Y.
2003).

37. Alex Spektor, September 11, 2001 Victims, available at
http://www.september 1 1 victims.com/september L | victims.

38. Institute for the Analysis of Glabal Security, How Much Did
the Sept. 1] Terrorist Attack Cost dmerica? (2004), available at
http://www.iags.org/costof9[ 1 .html.

39.1d.

40. Learning Module from Dr. H. Singh to Center for Energy and
Research and Technology, North Carolina A&T State University,
Introduction to Chemical and Biological Agents (CBA), and Their
Dispersion and Transportation Methods (Sept. 1, 2005).

41.1d

44 THE CONSTRUCTION LAWYER

42. Following September 11, 2001, anthrax was delivered by mail
to several members of the U.S. government and media. Four deaths
resulted from these incidents.

43. T.W. McGovern & G.W. Chrstopher, Biological Warfaie and
Its Cutaneous Manifestations, in THE ELECTRONIC TEXTBOOK OF DER-
MATOLOGY, available at http://telemedicine.org/biowar/biologic.htm
(last visited Oct. 2, 2005).

44 The Brookings [nstitute, The Troubled State of the i-elerei Fub-
lic Service, June 27, 2002, available at http://www.brook.edu/
comm/news/2002062 7troubledstate.htm.

45 Mostert v. CBL & Assoc., 741 P.2d 1090, 1096 (Wyo. 1987).

46. Edward S. Fratto, Northeast States Emergency Consortium,
What Is Terrorism? available at http://www.nesec.org/hazards/
Terrorsm.cfm (last visited Oct. 7, 2005).

47. Dwight H. Merrian, Homeland Security and Premises Liabili-
ty, 21:4 Prac. REAL EST. Law. 15 (2005).

48.1d.

49.1d.

50. Harvest Capital v. W. Virginia Dep’t of Energy, 211 W. Va. 34,
38, 560 S.E.2d 509, 513 (2002).

51. Travelers [ndem. Co. v. Trowbridge, 41 Ohio St. 2d 11, 14,321
N.E.2d 787, 789 (1975).

52. Globe [ndem. Co. v. Schmitt, 142 Ohio St. 595,27 0.0. 525,
53 N.E.2d 790 (1944).

33. Williams v. Ashland Chem. Co., 52 Ohio App. 2d 81,6 0.0.3d
56, 368 N.E.2d 304 (1976).

54. Ross v. Spiegel, [nc., 33 Ohio App. 2d 297, 7 0.0.3d 385,373
N.E.2d 1288 (1977).

55. Kaleel Builders, Inc. v. Ashby, 161 N.C. App. 34, 41, 587
S.E.2d 470, 475 (2003).

56.1d.

57. LA.D.3d 893, 769 N.Y.S.2d 667 (2003).

Spring 2006





